
MINUTES
	SPRINGFIELD DEVELOPMENT REVIEW BOARD
	TUESDAY March 8, 2016 - 7:00 P.M.
	
A.	CALL TO ORDER:   Chair called the meeting to order at 7:01 PM.
B.	ROLL CALL: Members present were Chair, Steve Kraft, Joe Wilson, Karl Riotte, Wilbur Horton, and Lori Claffee.
	Also present were: Steve Greene on behalf of the condominium Association with his attorney Chris Callahan, and Neomi Lauritsen for the Food Co-op and her attorney, George McNaughton, and Joe Cerniglia an owner of one unit in the condominium and his attorney Melvin Fink.
	Also present was. Bill Kearns, Administrative Officer and Secretary to the Board.
C.	ADMINISTER OATH: I hereby swear that the evidence I give in the cause under consideration shall be the whole truth and nothing but the truth. All persons present took the oath.
D.	CONFLICT OF INTEREST: Does any member of the Board have a conflict of interest regarding any matter scheduled for public hearing? 	No conflict of interest was declared.
E.	REQUESTS AND PUBLIC HEARINGS:	

The Chair introduced the only application before the Board this evening and read the following: 
A request by Brooke Decker President of Springfield Food Coop and Stephen Greene of Gassets Rehab, Inc. on behalf of the AJC Condominium Association for Conditional Use and Site Plan Review and approval to construct and use a 193 square foot walk-in cooler for the Food Co-op in the common area of the Condominium, outside the confines of the original Condominium building for the use of the Food Coop in its retail business in the GB Zoning District at 335 River Street, Springfield, VT, Parcel No. 06-02-18.000. 

There followed a long and rambling discussion of the application and its merits. The highlights of which are as follows:
Steve Greene began the presentation of the application on behalf of the applicant Association. Mr. Greene stated the following: the application is for a walk-in cooler in the common area of the condominium outside the building. The food co-op did not get a permit for the cooler from the town; however, it did get a permit from the Division of Fire Safety (DFS). The brand name of the cooler is REFRIGERADE. It serves just the food co-op and the food co-op would like to keep it. The cooler has been in place for just over 3 months, and at this point, Naomi Lauritsen stated that it had been there since mid-October. Steve Greene continued: the Food Co-op is in not-for-profit business not expecting to make money on its sales. The co-op board voted to put in the cooler and it talked to the condominium Association and thought there was approval. Since they had talked to everyone in the condo Association and there was no objection raised. The cooler can be seen from the highway. It is on the back of the lot. There’s no interference with traffic or parking. There is a space between this building and the building currently housing Precision Valley Communications that could be improved with landscaping. Joe Wilson asked Mr. Greene if the cooler was meant to be outside, and at this point Steve presented the plan for the cooler (labeled Exhibit 2), which showed that it is constructed to allow a full load on its top and it is made to go outside. Joe Wilson agreed that it appears to be the type of cooler that can stand alone outside. Mr. Greene stated that the food co-op would be happy to work on landscaping if the Board felt it was necessary. Mr. Greene stated that this application was for an extension of the existing conditional use, but it would have no change in any of the conditional use criteria and no change in any of the site plan review criteria, unless the DRB of ordered some landscaping or screening. If landscaping and screening was ordered they were willing to do it.

At this point, the chair asked if other parties would like to address the Board concerning this application. Mel Fink, attorney for Joe Cerniglia, who owns one of the units of the condominium, addressed the board. He asked if members of the Board had seen the opinion of the town attorney, Stephen Ankuda, with regards to whether or not the applicants had the ownership authority to present this application. The Chair responded for the Board that it had been mailed to them by Bill Kearns the zoning administrator. Mel Fink then challenged the Chair for a conflict of interest because Mel Fink had represented the Chair’s wife in a particularly nasty divorce and Ankuda had represented the Chair. The chair stated that wasn’t the case. He wasn’t represented by Mr. Ankuda or that law firm. 

At this point Mel Fink introduced himself as the attorney for Joe Cerniglia. Steve Kraft asked if he didn’t have a conflict as the attorney for the Association as he is named as the person to receive service of process on behalf of the Association. Mel Fink stated that it was simply to receive service of process. He was not their attorney.

At this point, the chair asked for the persons in front of the Board to identify themselves for the record. 
· Chris Callahan identified himself as the attorney for the condo Association and Steve Greene was there representing the condo Association. 
· George McNaughton introduced himself as the attorney for the food co-op and Neomi Lauritsen of the food co-op.

The Chair called on Mel Fink who wished to be recognized. Mr. Fink stated that the food co-op built on property that is not theirs, but rather is common area and is owned by all the condominium owners. He reviewed the declaration of the condo units which stated the percentage share of the condominium based on square footage and Mr. Fink noted that this declaration was of record in the land records of the town of Springfield along with the deed and the map. However, there is another document stating that the voting is to be one vote per each condominium unit owned.

Mr. Callahan stated that his client is not contesting the above.

Mr. Fink went on to say that each owner of the condominium owns his own space and has a percentage ownership of the common space, as stated earlier, and Joe Cerniglia owns 38.144% of the common area. He also stated that the other owners of the condominiums are aware of this and that a change of the arrangement stated in the declaration would require a two thirds vote and the other members do not have a two thirds vote. George McNaughton raised an objection, but Mr. Fink cut them off and he never got to state his objection.

The Chair stated that the issue. Mr. Fink is bringing up as a legal question, not within the jurisdiction of the DRB. It is a legal question: is the cooler on common property that they may put it on, or is it common property that they cannot use without the permission of all the owners?

George McNaughton stated that it is common area and the food co-op has the right to get property owner Association to lease the property to the food co-op, which they did. The application in front of the DRB asserts the food co-op’s right to build on the property. The issue is does this meet your design and review standards, and if so you need to approve it. If you do approve it and the opposition, represented by Mr. Fink, wishes to object they can in the proper forum.

Mr. Fink stated that the law that they are relying on for their right to lease and then build the cooler is not being correctly interpreted by them and the law does not give them that right.

The Chair stated that we cannot decide on the legality of the lease. Joe Wilson agreed and stated that our job is to decide what does meet the criteria of the town of Springfield. Mr. Fink stated that you do not decide whether or not they have the right to apply based on ownership. Bill Kearns stated that we do have the right to look into whether or not the owner of the property is the person on the application. However, that inquiry is based on a common definition of “owner.” That is usually easily determined by the land records. It is not up to the town to decide whether or not the applicant is the owner, when that ownership is contested. In this case it is contested and the ownership issue needs to be decided in the proper forum which is not the DRB. 

Mr. Callahan stated that the applicant has the right to make this application for the food cooler in this location, and that the condominium Association has determined that the food co-op may have the food cooler on that common property.

Mr. Fink challenged this representation and stated that the persons stating they have the authority have no authority to authorize the construction of anything in the common area. Mel stated that all the units have the right to vote and that the persons cannot change the common area to their own use without that vote. And again Mr. Fink stated they had no right to lease.

George McNaughton reiterated that the DRB is only being asked to decide whether or not the construction of this cooler is permitted by the regulations of the town of Springfield. And he stated that if there is a question on the lease, there is a forum for them to go to. He requested that the DRB just answer whether or not it is compliant with the regulations to construct such a structure in that area. If the judge decides against their authority to construct the cooler in the common area, then the cooler can be removed.

The chair stated that when the issue is resolved by a competent court, or forum, we can decide the issue. Joe Wilson agreed that the cooler could be left but we cannot resolve the issue without the issue of the ownership of the common area and use of the common area is decided in another forum. Joe suggested a motion could be made that would leave the cooler where it is until the use of the common area is decided by a court of competent jurisdiction.

Mr. McNaughton again requested that the DRB issue permit, subject to reconsideration by the DRB, if a court of competent jurisdiction ruled against the applicant.

Mr. Fink stated that it is the association that has the burden of proof.

Mr. Greene asked: if the CU and SPR criteria were all met, why not approve and allow them to go to court. He stated it was not fair to deny the food co-op, a use that meets the regulations when it can demonstrate that it has the authority to use the common area.

Joe Wilson stated that if the DRB so ruled then in court, you could state you have a permit, which would be an advantage.

At this point, at 7:50 PM, Wilbur Horton made a motion seconded by Karl Riotte to go into deliberative session. The motion passed unanimously.

In deliberative session, the DRB made a decision and that decision was approved, as follows: 
MOTION by Joe Wilson, 2nd by Wilbur Horton to allow the status quo of the cooler and to table this application until the authority over the use of the common area is finally decided in a forum of competent jurisdiction or by the written agreement by all unit owners of the condominium.
The motion passed unanimously.
Bill Kearns, the secretary of the DRB, read the decision to all the parties and their attorneys.
The chair called the meeting back to order to finish its business.
[bookmark: _GoBack]There was a discussion that should the court decide that the food co-op had the right with the authorization of the Association owners to build the cooler in the common area, this would be an accessory use under the conditional use permit and would not require DRB hearing, because there is no criteria under conditional use or site plan review that would need to be reviewed. In such a case, the applicants may apply to the administrative officer who has authority to approve the permit.
F.	OLD BUSINESS: None
	
G.	NEW BUSINESS:  None
H.	COMMUNICATIONS:	None
[bookmark: QuickMark]I.	MINUTES:	February 9, 2016. The business moved to the approval of the minutes. The chair stated he had read the minutes and made some corrections to them and handed that copy to the secretary of the DRB. There was a discussion. Wilbur Horton made a motion seconded by Karl Riotte to approve the minutes as modified by the Chair. That motion was approved 4 - 0, with Lori Claffee abstaining, as she had not been at the previous meeting.
J.	ADJOURNMENT: 	There being no further business to come before the meeting. Wilbur Horton moved, 2nd by Joe Wilson to adjourn the meeting at 8:10 PM. Motion passed unanimously.













TOWN OF SPRINGFIELD, VERMONT
DEVELOPMENT REVIEW BOARD
SPRINGFIELD, VERMONT 05156

REQUEST TO THE SPRINGFIELD DEVELOPMENT REVIEW BOARD

A request by Brooke Decker President of Springfield Food Coop and Stephen Greene of Gassets Rehab, Inc. on behalf of the AJC Condominium Association for Conditional Use and Site Plan Review and approval to construct and use a 193 square foot walk-in cooler for the Food Co-op in the common area of the Condominium, outside the confines of the original Condominium building for the use of the Food Coop in its retail business in the GB Zoning District at 335 River Street, Springfield, VT, Parcel No. 06-02-18.000.


DECISION OF THE SPRINGFIELD DEVELOPMENT REVIEW BOARD: March 8, 2016:

The Board decided to allow the status quo of the cooler and to table this application until the authority over the use of the common area is finally decided in a form of competent jurisdiction or by the written agreement by all unit owners of the condominium.



DATED: _________________________	_______________________________
 	STEPHEN KRAFT, CHAIRMAN
	DEVELOPMENT REVIEW BOARD

Minutes DRB 03.08.2016
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